COUNCIL MEETING .
October 22, 2008

The Council Meeting of the Council of the County of Kaua‘i was called to
order by the Council Chair at the “Council Chambers, Historic County
Building, 4396 Rice Street, Room 201, -Lihu‘e,. -Kaua‘i, on . Wednesday,
October 22, 2008 at 10:08 a.m., after which the following members answered the
call of the roll:
Honorable Tim Bynum
Honorable Shaylene Iseri-Carvalho :
Honorable Daryl W. Kaneshiro & :. .- - S
Honorable Ronald Kouchi :

Honorable Mel Rapozo
Honorable JoAnn A. Yukimura
Honorable Jay Furfaro, Council Chair

APPROVAL OF AGENDA:

Ms. Iseri-Carvalho moved for approval of the agenda as c1rculat1=d seconded by
Mr. Kouchi, and unanimously carrled

MINUTES of the following meetings of the Councﬂ . Lo

Public Hearing of September 24, 2008 re: Bill No. 2278, Bill No. 2279, Bill
No. 2280, and Bill No. 2281 :
Public Hearing of October 8, 2008 re: Bill No. 2282

Mr. Rapozo moved for approval of the minutes as circulated, seconded by Ms. Iseri-
Carvalho.

JAY FURFARO, COUNCIL CHAIR: It has been moved and seconded. Is
there anyone from the audience that wishes to speak? Mr. Taylor, please come up.

There being no objections, the rules were suspended.

KEN TAYLOR: Good morning Chair and Council, my name is Ken Taylor.
The issues that I want to talk about are more procedural issues than the minutes
themselves. But, one, on several occasions, I have tried to get a copy of the minutes
to read prior to the meeting, so that I could discuss what is happening. I have been
told that you can’t see the minutes until after they have been approved and I am
very disturbed about that. The minutes are in reference to a public meeting and
should be available prior to this meeting. That is one issue. The other point of...
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Chair Furfaro: So let me ask a question on that one. So you are
suggesting that you have a review of the unapproved meeting minutes?

Mr. Taylor: Right, ,because I can’t speak on them without
reading them.

"
?

Chair Furfaro: . . And there is no sense in... I am just asking the
question for clarification, so if we can all stay kaiolohia, you know, calm, so that is
your point.

Mr. Taylor: That is the point. The other issue... in reference
that went on this morning, I think it is wonderful to acknowledge activities that go
on in the community whether it is seniors or young people. But often times, these
activities take place prior to you calling-your meeting to order and I think that is in
violation of the law. I just think that you should call the meeting to order, and then
have these activities take place because that is the law.

Chair Furfaro: Well, Sir, I appreciate the fact that you are making
that point, but it is also the law that the subject that we are on right now is the
minutes, and not the program prior to the start of the meeting. So if you have more
comments about the minutes, we can go on. Are those your two (2) points?

Mr. Taylor: The other issue about the minutes is that, again, 1
don’t understand why after the minutes have been approved, why they can’t be
posted on the website, so people can read them without having to drive up here to
the building.

Chair Furfaro: Thank you and I do believe that you understand
that we are attempting to have that dialogue. Mr. Taylor, thank you very much. So
we had a motion to approve and is there any further dialogue from any of the
members?

DARYL KANESHIRO: I just wanted to point out one thing. When you look
at the Council agenda and you look at the title, the title specifically says Council
meeting notice and agenda, Wednesday, October 22, 2008, 9:00 a.m. or soon
thereafter, so I wanted to point that out. It doesn’t say specifically 9:00 a.m. and it
does say soon thereafter. I think, you know, 20 minutes or so, and we started the
meeting soon thereafter. I just wanted to point that out for the public.

MEL RAPOZO: And just real quick.
Chair Furfaro: Mr. Rapozo, you are recognized.
Mr. Rapozo: In addition to what Councilmember Kaneshiro...

because of the sunshine law posting requirements of six (6) days, it would not... if
we did it the way Mr. Taylor is suggesting, we would not be able to agenda many of
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these certificates because often times, we do the certificate within that six (6) day
window. This is the way that it has been done and I support the way that it has
been done. Thank you.

Chair Furfaro: Thank you. Any further comments?
The meeting was called back to order, and proceeded as follows: |

Chair Furfaro: All those in favor of approving the minutes say aye.
The motion to approve the minutes were then put, and unanimously carried.

Chair Furfaro: - Thank you very much. Next item Mr. Clerk. We
will go to communications.

COMMUNICATIONS

PETER A. NAKAMURA, COUNTY CLERK: The next matter for receipt on
page 1 is communication C 2008-302.

C 2008-302 Communication (10/01/2008) from the Purchasing & Assistant
Contracts Administrator, transmitting for Council information, the Fiscal Year
08/09 1st Quarter Statement of Equipment Purchases: Mr. Rapozo moved to receive
C 2008-302 for the record, seconded by Ms. Iseri- Carvalho, and unanimously
carried. .

Mr. Nakamura: The next matter is communication C 2008-303.

C 2008-303 Communication (10/10/2008) from Council Chair Jay Furfaro,
requesting that the County Attorney be present to provide a briefing on the status
of the County of Kaua'i versus Caris case (Civil No. 05-1-0017) and specifically, the
County’s progress in obtaining a beach access easement:

Chair Furfaro: Mr. Clerk, I am hoping to move this to the end of the
agenda.

Mr. Rapozo: - I guess Mr. Chair, I am not aware of what... if we
were supposed to get a briefing today or not. "I asked to have this put on the agenda
because of some concerns of the... of one of the landowners in that area. I am not
aware if the County Attorney is prepared to do a briefing today. I am not sure of
what... I didn’t receive anything regarding a request for a deferral or anythmg
Was there a request for deferral?

Chair Furfaro: - = I understand. Let’s have the County Attorney come
to the... ' -
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There being no objections, the rules were suspended.

MARGARET SUEOKA, DEPUTY COUNTY ATTORNEY: Good morning,
Deputy County Attorney Margaret Sueoka.

Chair Furfaro: Thank you Margaret. So Margaret are you aware of
any request for a deferral on this?

Ms. Sueoka: No, I am not. I am sorry. This is my first day back
in the office after a week.

Chair Furfaro: As I look at this, perhaps it is the County Attorney’s
Office that should be making contact regarding, you know, the status of this case.
That request should be coming from the County Attorneys and since I had not heard
of a deferral and so forth, I was going to move this to the end of the agenda.

Ms. Sueoka: Maybe you still should because I don’t know... since
there could still be something that is in the works.

Chair Furfaro: Okay, thank you very much. Councilwoman
Yukimura?

JOANN A. YUKIMURA: Can you check with your office please?

Chair Furfaro: That is what we just agreed on.

Ms. Yukimura: Thank you.

Chair Furfaro: I do not have anything at this stage. Mr. Rapozo,
did you have any additional...

Mr. Rapozo: No, I am just wondering what is going on.

Chair Furfaro: Very good. Thank you Margaret.

Mr. Rapozo: I would like to get a briefing in the open session on

the case of this... in this case and I understand... I see that there is an executive
session item as well, but I do have some questions that I believe need to be
answered, so... - e

Chair Furfaro: So would you support moving this to the end of the
agenda.
Mr. Rapozo: I would appreciate if we could have someone check

with the County Attorney to find out what their intent is.
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Chair Furfaro: We will do so. So may I have a motion to move this
to the end of the agenda.

There being no objections, C 2008-303 was moved to the end of the agenda.

Chair Furfaro: I am going to come back to C 2008-304 and ask the
Clerk if we can move to item C 2008-309 which references Cushnie Construction.
Mr. Clerk, will you read that item.

Mr. Nakamura: On the top of page 3, communication C 2008-309.

C 2008-309 Request (10/15/2008) from the Office of the County Attorney for
authorization to expend funds up to $25,000 for special counsel to represent
Respondent Department of Finance, County of Kauai in CUSHNIE
CONSTRUCTION CO., INC. V. DEPARTMENT OF FINANCE, COUNTY OF
KAUAI, PCH-2008-18, Office of Administrative Hearings, Department of
Commerce and Consumer Affairs, State of Hawai‘i and related matters:

Mr. Nakamura: Just for your information, we received a request for
deferral on this matter from the Office of the County Attorney.

Chair Furfaro: Yes Mr. Kouchi, you are recognized. -

RON KOUCHI: Staff has informed me that this is a matter that
relates to the landfill, so based on the advisory opinion, will the minutes reflect that
I have recused myself. ‘

Chair Furfaro: So noted. Thank you.

Mr. Rapozo: Mr. Chair, I understand that there is a request for
deferral. I do see Mr. Cushnie here and I believe he wants to testify. I have also
asked that we get the Finance Director here because I have a question for Wally as
it pertains to the procurement law. So if we could have Mr. Cushnie and if we could
have staff call Wally Rezentes.

Chair Furfaro: Before I do that, is the County Attorney here? She
just went out the door. I want to just make note that the agenda item is, in fact, an
item that is dealing with the potential funding... legal funding, so the item that is
on the agenda is related to expenditure of funds for special counsel. And before I call
Mr. Cushnie up, I want to make sure that my statement is well framed. It is not an
agenda item dealing with the process because the County Administration is the one
that is responsible for issuing contracts and the Council has no control over those
particular contracts issued by the Administration. So the question that I would like
to pose to the County Attorney ‘is similar and so noted, I am going to ask at
Mr. Rapozo’s request, Mr. Cushnie, if you would like to testify on this item.
Mr. Cushnie, I have not suspended the rules yet and I want to say to you that I
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would advise that we wait for the County Attorney to be here to give this Council
some guidance before we take your testimony. As I pointed out, the item on the
agenda is the authorization to expend funds for special counsel, so it is rather
limited, but we do not seem to have a County Attorney at present. So what I am
going to ask you to do Sir is I am going to take a short recess and then... We are
going to take a short recess of three (3) minutes.

There being no objections, the Chair called for a recess at 9:47 a.m. The meeting
was called back to order at 9:55 a.m., and proceeded as follows:

Chair Furfaro: We are back in session. I would like to acknowledge
the Mayor’s presence if he would like to speak, but Mr. Asing, thank you for being
here. I am also going to ask the Councilmembers to... I am going to suspend the
rules on this, but caution us in the sense that Mr. Cushnie has an opportunity to
speak, but I see this as'a Commerce and Consumer Affairs issue and perhaps we
need to have an attorney who is present who is more familiar with this particular
piece. But we can suspend the rules, I will allow Mr. Cushnie to come up if you
would like.

L]

There being no objections, the rules were suspended.

Mr. Rapozo: . .. Mr. Chair, are we going to have an attorney that...
the request came from their office.

Chair Furfaro: | I will answer your question.' Yes, I have made that
request that we get the attorney that is familiar with this to be present.

Mr. Rapozo: That would just make pure sense.
Chair Furfaro: So if it is okay with Councilmembers, Mr. Cushnie.

RALPH CUSHNIE: Good morning. My name is Ralph Cushnie and I am
the President of Cushnie Construction Company. I just started the company this
year and this is one of the first jobs that I bid on. Just to give you a brief history of
what happened here and go down the timeline. The contract was publicized on
May 14. The bid date... the revised bid date was June 12. We were low bidders on
June 12. We were given a notice of award on June 30. The week of July 6 and I am
not sure what day, I met with the Engineering Department as far as getting the
project started. We have set a date of August 4 to start the project. Per the
addendum number 1 that was given out prior to the bid, specifically item 8, it said
that the hauling capacity... cubic yards of trailers intended for the use must be
certified by a licensed surveyor prior to the start of contract. So with that and
knowing that this was a time sensitive job, we went out and expended funds to
certify trucks for the project prior to the contract. And we also met with the State
to work out the details of turning in on the Wailua Road. We got a State permit
from them, so we had everything set up to go, and there was some engineering
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issues that came up in the meantime which delayed the project. It was basically the
way it went down was that they were going to use the sand... I believe the original
intent of the sand was to be used for beautification projects for the next several
years for the County, and they wanted... sand so premium, they wanted to save the
sand and store it there. '

Then it came up that the sand may be used as a drainage layer for the
landfill, and it was viewed as a cost savings idea, so everything was on hold pending
results of a test determining if the sand could be used on the drainage layer or not.
The test results came back that the sand could not be used, so the contract was
supposedly going to be back on. We set another date of August 18... now, remind
you that the August 4 date, everything was set up to go. We were just waiting for
the contract which was supposed to be... again, because time was an issue, it was
supposed to be issued, I was going to sign, and it was going to be turned around and
the job was going to start. In the middle of August, a second date was set.

Chair Furfaro: Excuse me Sir, we have the three (3) minute notice.
I am going to go ahead and give you an additional three (3) minutes which will
make up all your time for this segment. Go right ahead.

Mr. Cushnie: In the middle of August, a second date was set.
Again, we set everything up and then another issue came up with a review by the
Health Department that was going to raise the level of the landfill. Again, they
were going to use the sand there. That did not come out to be... the Health
Department didn’t follow through with that. They did not need the sand, so, again,
the contract was on. So we set it up one more time and this time I was pretty weary
that we weren’t, you know, I have already set it up twice. I asked for a sample
contract. I was given a sample contract, read it, when the original contract came
through, I was going to be able to sign and start on the job immediately. Then we
started getting a number of oral request for various things. We handed in different
submittals, letters from the highways, standard questionnaire, a letter from the
PUC saying that we were allowed to do the work the way it was bid. And then on...
let’s see. On October 8, we were given a letter of rescission of the award from the
County Attorney’s Office. We wrote a letter to the Director of Finance asking what
was happening with this. This is the first that we heard of a letter of rescission.
And then on October 11, we filed with the DCCA (Department of Commerce and
Consumer Affairs) to get a ruling on this. So what we are hoping for is a quick
resolution to this. We know that the landfill is time sensitive to the County. Either
we would like to perform the work first of all. If it can’t be performed, then we
would like to be paid out of pocket expenses for the work that we have already put
into it per the addendum number 1 on the bid documents.

Chair Furfaro: ‘ Thank you and just for everyone’s... your reference
to DCCA is the Department of Commerce and Consumer Affairs.

Mr. Cushnie: Correct.
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Chair Furfaro: Just for a note. Thank you. We have our County
Attorney here at present and your time has just expired Sir.

Mr. Cushnie: ~ Alright, thank yéu.
Mr. Rapozo: Hang on.
Chair Furfaro: I am going to caution the Councilmembers again. I

will be prepared to ask him to come and be available to us again, but I want to hear
from the County Attorney before we frame any questions. Mr. Cushnie, are you
going to be in the audience?

Mr. Cushnie: . . Yes.
) K ’ ) VF ~, .
Chair Furfaro: =~ Thank you. May I ask the County Attorney to be up
please?

HARRISON KAWATE, FIRST DERUTY COUNTY ATTORNEY: Chair and
Councilmembers, Harrison Kawate, Deputy County Attorney. I believe the request
came over to defer this matter and the executive session that was initially posted.

Chair Furfaro: ’ ‘That 1s -‘W:}:lat' s;carted our dilemma. I don’t see the
request for the deferral.

Mr. Kawate: That was brought over this morning.

Chair Furfaro: And I pose that question to the original County
Attorney as well, but we have it now. Thank you Sir. Is there any questions of the
County Attorney?

Mr. Rapozo: Well, I have a question. I am not sure if he is going
to answer it because of the deferral request. My question is a simple question as I
am reading the documents provided by the petitioner and his attorney is saying and
citing H.R.S. 103D-203b1 that the sole authority to rescind the contract would be
the Chief Procurement Officer and not the County Attorney, so that is my question,
and I don’t know if you are prepared to answer that today or not.

Mr. Kawate: With this particular matter, the reason that the
initial posting was made and the posting relating to the executive session was to
obtain new counsel for our office. The matter is being deferred... we are asking for
a deferral to... in attempt to allow the matter to be resolved. Any further questions
or statements that would be made would be improper at this time. '

Chair Furfaro: So let me understand the reason for the deferral
from your office is also an attempt to resolve this claim?




