COUNCIL MEETING
August 13, 2008

The Council Meeting of the Council of the County of Kaua‘li was called to
order by the Council Chair at the Council Chambers, Historic County
Building, 4396 Rice Street, Room 201, Lihu‘e, Kaua‘i, on Wednesday,
August 13, 2008 at 9:35 a.m., after which the following members answered the call
of the roll:

Honorable Tim Bynum

Honorable Shaylene Iseri-Carvalho
Honorable Daryl W. Kaneshiro
Honorable Mel Rapozo

Honorable JoAnn A. Yukimura -
Honorable Jay Furfaro, Council Chair

EXCUSED: Honorable Ronald Kouchi -

JAY FURFARO, COUNCIL CHAIR: May I have a roll call, but before I do, I
would like to make note that Mr. Kouchi is traveling on County business and is on
an excused absence. :

APPROVAL OF AGENDA:

Mr. Kaneshiro moved for approval of the agenda as circulated, seconded by
Mr. Rapozo, and unanimously carried.

MINUTES of the following meetings of the Council:

Special Council Meeting of July 30, 2008
Public Hearings of July 30, 2008 re: Bill No. 2273, Resolution No. 2008-33,
Resolution No. 2008-34, and Resolution No. 2008-35

Mr. Bynum moved for approval of the minutes as circulated, seconded by
Mr. Kaneshiro, and unanimously carried.

COMMUNICATIONS:

Chair Furfaro: For a housekeeping notice for the audience, we have
people here from Honolulu to participate in today’s meeting and I would like to take
out of order executive session ES-350 and ES-351. With that, I would like to share
that since this request comes from the County Attorney’s Office, they will come up
to the Council and pose their posting to us.

There being no objections, ES-350 and ES-351 were taken out of order.
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There being no objections, the rules were suspended.

DARREN SUZUKI, DEPUTY COUNTY ATTORNEY: Good morning Council
Chair and Councilmembers. Darren Suzuki, Deputy County Attorney.

ES-350 Pursuant to Haw.Rev.Stat. §§92-4 and 92-5(a)(4), (6) and (8),
and Kauai County Charter section 3.07(E), the purposes of this executive session
are to provide Council a briefing, update, and to request authority relating to
possible settlement proposal(s) in the cases of 1000 Friends of Kaua‘, et al. v.
Department of Planning, et al., Civ. No. 07-1-0007 (Fifth Circuit Court); Coconut
Beach Development, LLC v. County of Kaua‘i, et al., Civ. No. 07-1-0026 (Fifth
Circuit Court); Coconut Plantation Holdings, LLC v. County of Kaua'i, et al., Civ.
No. 07-1-0027 (Fifth Circuit Court); Coconut Beach Development LLC v. Bryan
Baptiste, et al., Civ. No. 08-00036 SOM/KSC (U.S. District Court, District of
Hawai‘i) and related matters. This briefing and consultation involves consideration
of the powers, duties, privileges, immunities and/or liabilities of the Council and the
County as they relate to this agenda item:

ES-351 Pursuant to Haw. Rev. Stat. §§92-4 and 92-5(a), (4), (6) and (8)
and Kaua‘i County Charter §3.07(E), the purposes of this executive session are to
provide Council a briefing, update, and to request authority relating to possible
settlement proposal(s) in the case of Koloa Creekside Estates, L.P. v. County of
Kaua‘i, et al., Civ. No. 07-1-0191 and related matters. The briefing and consultation
involves consideration of the powers, duties, privileges, immunities, and/or
liabilities of the Council and the County as they relate to this agenda item:

Chair Furfaro: Thank you. For the Councilmembers and the
audience, I do want to point out that I will be asking for a motion to approve along
with a second, so that the item is on the table. At that time, I will suspend the
rules, we will take public testimony to have the motion on the table. After you are
given within our time to speak, I will call the Council back to order and we will have
discussion on the matter before we vote to go into executive session.

MEL RAPOZO: I just want one question of the attorney before we
go?

Chair Furfaro: Go right ahead Mr. Rapozo.

Mr. Rapozo: Because I anticipate... I have read Mr. Mickens

testimony and my question is real simple. Are we legally able to move into executive
session on the matters that you have just addressed and requested?

Mr. Suzuki: It is our offices opinion that we are able to based on
the section cited and also with the Kaua‘i County Charter.
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Mr. Rapozo: - Thank you very much.

Chair Furfaro: ' And that is noted in the civil numbers that are
listed as such. - :

Mr. Suzuki: It is actually the ability to go into executive session
is listed as the Hawai‘i Revised Statutes that are stated as well as the Kaua‘i
County Charter Section 3.07(E). et

Chair Furfaro: Thank you Mr. Suzuki. On that note, may I ask for
a motion to approve? : ) S ' :

PETER A. NAKAMURA, COUNTY CLERK: -Council Chair, just for
clarification, the motion is to go into executive session.
Mr. Rapozo moved to go into executive session on ES-350 and ES-351, seconded by
Mr. Kaneshiro. ' ' :

Chair Furfaro: " = There-has been a motion to move and seconded to
go into executive session. I will ask for public testimony. Before I ask for public
testimony and since I have a crowd here this morning, do we have a sign up list?
Has anyone signed up? No one has signed up and Bruce, I will start with you. May
I see of hands of how many would like to testify, so perhaps we should have a sign
up list. Thank you. Bruce, our Council rules are in place and you have three (3)
minutes. : -

BRUCE PLEAS: Bruce Pleas for the record. For ES-350 and ES-351,
everything looks in order except for the ‘phrase to request authority relating to
possible settlement proposals. I don’t believe in executive session you can give
authorities. That has to be in open session and for settlement proposals. I mean,
all this should be out in the open. You can do briefing and an update and
consultation on what is going on, but the wording to request authority relating to
possible settlement proposals is an action and that should be done in open session,
so thank you.

Chair Furfaro: Thank you very much. The next speaker?
Mr. Mickens? ' .

GLENN MICKENS: Good morning Councilmembers. Thank you Jay.
You have a copy of my testimony and I would like to read it for the record, for the
viewing public. Once again, the Council proposals to hold executive sessions
using... this is all my opinion... using defective notices of the justification for the
meetings. The notice given for the unanticipated executive sessions deemed
necessary pursuant to H.R.S. 92-7 is defective as no reference is made to the County
Charter Section 3.07(E). Any such section may be only held if the session would be
valid under that action. Both the notice for executive sessions 350 and 351 state
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that the session is to be held pursuant to H.R.S. 92-5, subsections in 3.07(E) of the
County Charter. This separation as the basis for the sessions is inconsistent with
the law. As we have advised on numerous occasions, H.R.S. 92-71 states that if a
County Charter provision is more stringent in requiring open meetings and the
terms of the Sunshine law, H.R.S. Section 92, the Charter provision shall apply. If
Section 3.07(E) applies, it is clear that Section 92-5 subsections do not apply and
their inclusion in the notice is erroneous and misleading. The notices for executive
sessions 350 and 351 are also defective because they fail to state that the sessions
involve consultation with the County Attorney’s Office which is one of the
requirements of section 3.07(E). Also, as I stated in my last testimony, our Charter
under Section 23.06 does define claim and according to case law Kam versus Nobh,
H.R.S. 1-16, this is the only reason that the Council may go into executive sessions
not using the Webster, Black’s dictionary, or any-other definition.

If I am wrong, I would appreciate our Deputy County Attorney advising me
so with an explanation. We continue to wonder why especially in an election year,
Councilmembers openly persist in using practices that are inconsistent with
applicable law and in conflict with their duties to their constituents. After the
attorney has a chance to testify, I will have some more, so I have my other three (3)
minutes right Jay?

Chair Furfaro: I will state it again. My options right now are to
take all public testimony and then call our Council back to order to address some of
these questions and concerns, but that would be back in session for the Council. So
you are welcome to come up a second time if you would like, Mr. Mickens, for the
other three (3) minutes.

Mr. Mickens: Thank you. I just wanted to... does ‘the Deputy
County Attorney want to respond to my question or not?

Chair Furfaro: I would say that that would probably, you know,
you will hear the County Attorney’s response when we call ourselves back to
session. _

Mr. Mickens: So thank you Jay.
Chair Fﬁrfaro: " Next speaker Mr. Clerk?
Mr. Nakamura: ‘The next speaker is Anne Punohu followed by David

Kimo Frankel. Please turn off all cell phones.
ANNE PUNOHU: .Aloha Council.

Chair Furfaro: Good morning. ,
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Ms. Punohu: -~ Thave a question, so we will be allowed to comment
then after you go into executive session and we will be gettmg an update at some
point from you folks about that sessmn‘? Tt N _ R
Chalr Furfaro: I, again, will say to you that we will allow
\ everybody to testify and hopefully with some of your questions that are being asked
i during the suspended meeting here, .perhapsi some of ‘those questions will be
| answered When we call our group back«to order I cannot tell you aye or nay.

Ms. Punohu AP Okay.' The reason why I am here today is because
we have heard through the coconut wireless that some of the things that may be
discussed in executive session really involve a-lot of what.-a lot of testified. I
testified in the very beginning from this issue. 1 followed the whole way through, I
did a lot of research, and it took a lot of time in my life on this issue. I just want to
say that I think everybody in this room feels that this is a very important issue to
the entire community.: I don’t really agree with these executive sessions right now
because it is an import to.everyone and everyone already knows the facts of the case
already and it impacts every single person on this island. The question that I am
most concerned about... the reason why I am here is I am afraid that things that
are stated that these people have to do, that the developers have to do may be taken
out in order to play (inaudible) the developers in this issue, in this matter. I think
that is why people are here today. Nothing can be taken out of any requirements
that have been forced... told they had to do. I am not speaking real clearly right
now I guess, but (inaudible) so much-that they should have been told to do. The
Environmental Impact Statement is required in this case. This is a cumulative
effect that will impact every single person and it will bring Kapa‘a to a stop: "So I
think that there will be more lawsuits in the future if an impact statement is not
required by these developers-and if they are allowed to get off the hook just because
they don’t want to have requirements. Requirements are necessary... it is a duty of
the County to make sure that this island-doesn’t not come to a stand still due to the
cumulative effects of these developments which will bring our island to a standstill.
That is my concern and that is why I am here today. Aloha and I reserve the rlght
to come back again. Aloha. . :

Chair Furfaro: The next speaker please?

"Mr. Nakamura: - ' The next speaker' is David Kimo Frankel followed
by Barbara Elmore. - - : o o

DAVID KIMO FRANKEL Good morning members of the Council,
County Attorney’s Office. My name is David Frankel and I am a staff attorney at
| the Native Hawaiian Legal Corporation. We represent Nani Rogers. We have filed
| a lawsuit together with 1000 Friends of Kaua‘ against the Planning Commission.
- You have my written testimony. I can’t go over it all in three (3) minutes, but I
want to highlight a few things. There is no question that you folks can go into
executive session to discuss with your attorneys the strengths and weaknesses of




COUNCIL MEETING -6- : August 13, 2008

the case, etc.- We are concerned with the wording on the agenda which is not
appropriate that would... appears to suggest that in executive .session you would
vote to authorize settlement and that is something that can’t be done in executive
session and there is a whole bunch of case law and statutory law regarding that.

I want to emphasize you are going to vote today on settlement, that you need
to... the terms on.which you are voting need to be made public and the public needs
to be able to testify on them. So, for example, if the County Attorney’s Office is
going to recommend that you delete conditions with regard to making
improvements of the wastewater treatment plant, the public needs to know that, so
that the public can intelligently comment on whether this is a good idea or not. And
then we would be able to tell you that on the staff with the County Engineer’s Office
testified that the wastewater treatment plant currently serving the developments is
over capacity, can’t. possibly .handle sewage that would come - from these
developments, and we would question why the Council in its wisdom would delete
such a condition when it is so imperative for the good of the community. We also...
I think our primary concern is and the basis for our lawsuit is... before the County
makes any sort of decision whether to settle any case or whatever, you need to have
a full disclosure document in front of you, so you can make an intelligent decision.
You want to make an intelligent decision based on the advice of your legal counsel.

Well, you can only make an intelligent decision if you also have all the
information that you need to make a decision and that is the kind of information,
environmental assessment or an Environmental Impact Statement (EIS) will
provide. An EIS could independently and honestly tell you how much sewage would
be projected to be generated from this kind of development and, therefore, what
kind of impact that would have on the County’s wastewater treatment plant and,
therefore, how much money would need to be spent to upgrade the plant to
accommodate the increased demand. You don’t have that information in front of
you yet and that is why, in part, why Nani Rogers sued and, in part, why you
should not be settling any cases. The best thing for the County to do, for the
Planning Commission to do would be to agree that an environmental assessment or
an EIS is needed, that one would be prepared, that they will vacate the premise
that had been granted, and start the process agam so that we can have informed
decision making. Thank you. :

v * Chair Furfaro: Sir, you have reached your first three (3) minutes. If

you would like to come back for another three (3), that would be acceptable. If you
would like to just summarize with one more minute, I will give you that courtesy,
the choice is yours. : '

Mr. Frankel: I will come back if necessary and if you have any
questlons I am here to answer any.

Chair Furfaro: We have some questions from our Councilmembers.
Councilwoman Iseri-Carvalho. :




COUNCIL MEETING -7- August 13, 2008

SHAYLENE ISERI-CARVALHO: Thank you for being here. The
question that I have is, what is the status... I am sorry, my voice is kind of hoarse.
What is the status currently of what is pending in Circuit Court?

Mr. Frankel: David Minkin will probably tell you that in
executive session. We, in our lawsuit against the Planning Commission, we filed a
motion for summary judgment back in February I believe. We were scheduled to
have...

Ms. Iseri-Carvalho: Of this year?

Mr. Frankel: Correct. We were scheduled to have a hearing on
that motion in March because the developers wanted more time. We stipulated to
an extension to April, then the developers filed a motion which was joined in by the
County asking that the hearing be postponed until today. And then the developers
asked... filed a motion about two (2) weeks ago asking for another extension, so the
judge granted another extension, so we have not had a hearing on our motion for
summary judgment that is currently scheduled for September 10. We will request
that there be no settlement of the developers’ appeals until our case is first resolved.
The reason for that is a couple fold. One is, if the court rules as we know it will,
that an environmental assessment was required...

Ms. Iseri-Carvalho: Hold on one second. What support do you have for
what you just said about that the court will rule that env1ronmental assessment is
going to be required? :

Mr. Frankel: Since we filed our lawsuit, the Hawai Supreme
Court and the Intermediate Court of Appeals have each rendered a decision
regarding environmental assessment and EISs.

Ms. Iseri-Carvalho: And you got those two (2) case (inaudible).

Mr. Frankel: And in addition, there were three (3) cases directly
on point that were rendered years ago and these cases make it absolutely crystal
clear that when a developer has a proposal and this proposal includes as part of
their request for a permit, they include as a component, the use of State or County
lands or State and County funds, then an environmental assessment is required.
The case is... the old cases are citizens for the protection of the North Kohala
Coastline... '

Ms. Iseri-Carvalho: 'And you have that on paper? -
Mr. Frankel: Yea, it is in our testlmony

Ms. Iseri-Carvalho: - Thank you

&




