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COUNCIL MEETING NOTICE and AGENDA
WEDNESDAY, AUGUST 5, 2009
9:00 A.M. OR SOON THEREAFTER
COUNCIL CHAMBERS
Historic County Building
4396 Rice Street, Room 201
Lihu‘e, Kaua‘i, Hawai‘i
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MEETING CALLED TO ORDER. o i’
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ROLL CALL. _OO; {3
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APPROVAL OF AGENDA.

MINUTES of the following meetings of the Council:

Public Hearing of July 22, 2009 re: Bill No. 2319
COMMUNICATIONS:

C 2009-264 Communication

C 2009-265

C 2009-266 Communication

Director
transmitting for Council information the Perio
Statement of Revenues as of Ma
Estimated and Actual,
Encumbrances,

(06/30/2009) from the Director of Planning,
transmitting the Planning Commission’s automatic approval in
accordance to Section 8-22.5(a) of amendments contained in ZA-2009-8
(Proposed Draft Bill No. 2298) due to their inability

to reach a majority
vote. (See Proposed Draft Bill No. 2298)

Communication (07/03/2009) from the Chief of the Building Division,
Department of Public Works, transmitting for Council information, the
Building Permit Information Reports for June 2009 that includes the
following:

1) Building Permit Processing Report

2) Building Permit Estimated Value of Plans Summary
3) Building Permits Tracking Report

4)

Building Permits Status

(07/08/2009) from the

of Finance,
d 11 Financial Reports —
y 31, 2009. (Statement of Revenues-

Statement of Expenditures and
Revenue Report (Listing),

and Detail Budget
Report on file in the County Clerk’s Office.)
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C 2009-267

C 2009-268

C 2009-269

C 2009-270

C 2009-271

C 2009-272

C 2009-273

Communication (07/16/2009) from Councilmember Tim Bynum,
requesting Council Chair’s rationale for denying his travel request.

Communication (07/22/2009) from Councilmember Derek S.K.
Kawakami, transmitting for Council consideration, a resolution to
honor “Uncle” Macarthur Dela Cruz, who recently passed away, by
naming the Kekaha beach park “Macarthur Park.” (See Resolution
No. 2009-49)

Communication (07/24/2009) from Councilmembers Tim Bynum and
Lani T. Kawahara, transmitting for Council consideration, a resolution
to amend Rule 10(c) by clarifying that the placement of any proposed
bill or resolution on the agenda is not a matter of discretion with the
Chair or Vice Chair to grant or deny, but merely administrative in
nature. (See Resolution No. 2009-50)

Communication (07/24/2009) from Harold Matsunaga, requesting
agenda time to speak to the Council regarding long-term affordable
rental tax matter.

Communication (07/21/2009) from the Prosecuting Attorney,

requesting Council approval to:

1) Apply for, receive, and expend Federal Funds in the amount of
$44,831 for the Prosecuting Attorney’s Office and the Kaua‘i
Police Department.

The funding received will be expended on equipment (DVD player,

video camera, Laser Jet Printer, Color Laser Printer, and a television)

and training for the Office of the Prosecuting Attorney. Funds will also
be used for the Kaua‘ Police Department (K-PAL equipment). Grant
funds will be utilized to commence the programs on October 1, 2009 to

September 30, 2012.

Request (07/24/2009) from the Office of the County Attorney for
authorization to expend additional funds up to $35,000 for Contract
No. 7909 to engage special counsel to represent the Planning
Department of the County of Kauai in the lawsuit, County of Kauai vs.
Lady Ann Cruises, Inc., et al., Civ. No. 09-1-0165 (Fifth Circuit Court),
which arose out of Planning Department of the County of Kaua‘i vs.
Patricia W. & Michael G. Sheehan, Sr. , Permit Numbers: Special
Management Area Use; Permit SMA (U) 87-8; Use Permit U-87-32;
Special Permit SP-87-9; Class IV Zoning Permit Z-IV-87-40 (The
Planning Commission of the County of Kaua‘, State of Hawaii) and
related matters.

Request ~ (07/30/2009) from the Office of the County Attorney for
authorization to expend up to $90,000 from the special counsel account
to engage bond counsel to advise the County with legal and technical
advice on bond matters.
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C 2009-202

C 2009-274

Communication (05/08/2009) from the Housing Director, requesting
Council approval to decline the repurchase of Unit No. 602, Hookena at
Puhi, located at 2080 Manawalea Street, Lihu‘e, Kaua¥,
Hawai‘i, 96766, and provide the owner with a one-year waiver of the
resale restriction. (Deferred 07/22/2009)

Communication (07/30/2009) from Council Chair Bill “Kaipo” Asing,
requesting agenda time to inform Councilmembers on recent changes
made in the following areas of Council procedures:

1) Councilmembers’ access to the agenda.

2) Placement of public documents, (including meeting

minutes) on the County’s website.
3) Timely circulation of Council documents; and
4) Access to information by the public and Councilmembers.

LEGAL DOCUMENT:

C 2009-275

C 2009-276

Communication (07/08/2009) from the County Engineer, transmitting
for Council approval to secure a construction right-of-entry and utility
easement at the Department of Land and Natural Resources parcel for
the purpose of the installation of a 12” waterline that will supply water
service to the Kealia Fire Station for which construction will begin in
August 2009 as follows:
¢ Grant of Perpetual, Non-Exclusive Easement to the County of
Kaua'i, Department of Water Supply for Waterline Purposes,
and Issuance of a Right-of-Entry Permit, Kapa‘a, Kawaihau,
Kaua‘i, Tax Map Key: (4) 4-6-14:111; and
e To indemnify, defend, and hold the State of Hawaif,
Department of Land & Natural Resources harmless.

Communication (07/28/2009) from the Director of Parks & Recreation,
transmitting for Council approval to secure a shared-use path property
adjustment agreement at the Lae Nani Condominium parcel to
relocate the existing public sidewalk on private land to be adjacent and
part of the shared-use path as follows:

e Property Adjustment Agreement by and between the Association
of Apartment Owners of Lae Nani, Inc., a Hawai‘i Nonprofit
Corporation, and the County of Kaua, portion of Tax Map Key
No. (4) 4-3-02:10, containing an area of approximately 3,600
square feet.

RESOLUTIONS:

Resolution No. 2009-48, RESOLUTION TO ESTABLISH A SPECIAL
ADVISORY COMMITTEE TO REVIEW AND RECOMMEND AMENDMENTS TO
THE RULES OF THE COUNTY COUNCIL OF THE COUNTY OF KAUAI
(Deferred 07/22/2009)
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Resolution No. 2009-49, RESOLUTION NAMING THE KEKAHA BEACH
PARK “MACARTHUR PARK” IN HONOR OF “UNCLE” MACARTHUR DELA
CRUZ

Resolution No. 2009-50, RESOLUTION AMENDING RESOLUTION
NO. 2009-02, RELATING TO ADOPTING RULES OF THE COUNCIL OF THE
COUNTY OF KAUAT FOR THE ORGANIZATION OF COMMITTEES AND THE
TRANSACTION OF BUSINESS

BILLS FOR FIRST READING:

Proposed Draft Bill No. 2298 — A BILL FOR AN ORDINANCE TO AMEND
CHAPTER 8, KAUAT COUNTY CODE 1987, AS AMENDED, RELATING TO THE
COMPREHENSIVE ZONING ORDINANCE AND SINGLE-FAMILY TRANSIENT
VACATION RENTALS (Referred to the Planning Commission on
January 14, 2009)

EXECUTIVE SESSION: Pursuant to Haw. Rev. Stat. (“H.R.S.”) §92-7(a), the
Council may, when deemed necessary, hold an executive session on any agenda
item without written public notice if the executive session was not anticipated in
advance. Any such executive session shall be held pursuant to H.R.S. §92-4,
H.R.S. §92-5(a), and Kaua‘i County Charter §3.07E. (Confidential reports on file in
the County Attorney’s Office and/or the County Clerk’s Office. Discussions held in
Executive Session are closed to the public.)

ES-393 Pursuant to Haw.Rev.Stat. §§92-4 and 92-5(a)(4), (6) and (8), and
Kaua‘l County Charter section 3.07(E), the purpose of this executive
session is to provide the Council a briefing on County of Kaua‘i vs.
Lady Ann Cruises, Inc., et al., Civ. No. 09-1-0165 (Fifth Circuit Court),
a lawsuit which arose out of Planning Department of the County of
Kaua'i vs. Patricia W. & Michael G. Sheehan, Sr. Permit Numbers:
Special Management Area Use; Permit SMA (U) 87-8; Use Permit
U-87-32; Special Permit SP-87-9; Class IV Zoning Permit Z-IV-87-40,
(Planning Commission of the County of Kaua‘i, State of Hawai) and
related matters. This briefing and consultation involves consideration
of the powers, duties, privileges, immunities and/or liabilities of the
Council and the County as they relate to this agenda item.

ADJOURNMENT.

NOTE: SPECIAL ACCOMMODATIONS AND SIGN LANGUAGE
INTERPRETER AND INTERPRETERS FOR NON-ENGLISH
SPEAKING PERSONS ARE AVAILABLE UPON REQUEST FIVE (5)
DAYS PRIOR TO THE MEETING DATE, TO THE COUNTY CLERK,
4396 RICE STREET, ROOM 206, LIHU‘E, KAUA'L.

TELEPHONE NO. 241-6371.




FROM:

SUBJECT:

DATE:

MEMORANDUM_Qg L -9 Mo 42

C@UHT\{ U ven
Honorable Chairperson Bill “Kaipo” Asing and Members of the Kauai
COLlnty Council

Ian K. Costa, Planning Director @
Bernard P. Carvalho Jr., Mayor

Zoning Amendments ZA-2009-9

Bill 2298 to amend Chapter 8 of the Kaua’i County Code as Amended
related to the Comprehensive Zoning Ordinance and Single Family
Transient Vacation Rentals. N

6/30/2009

The Planning Commission, at its meeting held on June 23" 2009, failed to reach a majority
vote regarding ZA-2009-8 and so in accordance with Section 8-22.5(a) which states “Failure
by the Planning Conmmission to report within the sixty (60) day period specified in this Section or within a
period as may be agreed upon shall be an approval of the proposed amendment by the Planning Commission
and shall be reported to the Council by the Planning Direcror,” ZA-2009-8 (Bill 2298) is deemed
automatically approved and transmitted to Council

Transmitted herewith are the following

1. Proposed ordinance

2. Staff reports covering the amendment requests

3, Transcripts and testimonies from the hearing

Requirements regarding the Council’s consideration of the amendments are set forth in
Section 8-22 of the Kauai County Code, 1987

(7004 %Y



COUNTY OF KAUA‘1
PLANNING DEPARTMENT
LIHU‘E, KAUA‘I

STAFF REPORT — SUPPLEMENT 1

DEADLINES: Transmittal Date January 15" 2009
Hearing Date April 28" 2009
Hearing Close May 12 2009
Action Deadline July 11" 2009

June 23" 2009 - Meeting

PROJECT: ZA-2009-9

APPLICANT: Kaua’i County Council

Additional Findings

The Public Hearing was held and the staff report for the project referenced was transmitted to
the Planning Commission on April 28", 2009. One member of the public testified as to the
history of the bill and its intent at the first hearing and no testimony was heard at the continued
hearing, however over 50 pieces of written testimony in support of the-legislation were received
and the hearing was closed on May 12", 2009.

The General Plan policy on Agricultural lands should be considered alongside the policy
statement on alternative visitor accommodations.

5.2.1 Policy

(a) Lands included within the Agriculture designation shall be predominantly used for or held
in reserve to be used in the future for agricultural activities. These activities include the
breeding, planting, nourishing and caring for, gathering, and processing of any animal or plant
organism, including aquatic animals and plants, for the purpose of producing food or material
for non-food products, the commercial growing of flowers or other ornamental plants; the

commercial growing of forest products, and the commercial breeding and caring for domestic
animals and pets.

(b) The primary intent of the Agriculture designation is to conserve land and water resources in
order to.

(1) insure an excellent resource base for existing and potential agricultural uses;

(2) assure a sufficient supply of land available, for sale or lease at a cost that is
economically feasible for agricultural enterprise; and

(3) promote and preserve open agricultural lands as a key element of Kaua'i’s rural
character and lifestyle, essential to its image as “The Garden Island” and to the
continued viability and development of Kaua'i’s visitor industry.

D.1.
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(¢) In administering zoning and subdivision regulations, the County shall seek to preserve
important agricultural lands. Important agricultural lands include those designated “A” or
“B" by the Land Study Bureau evaluation or “Prime” or “Unique” by the Agricultural Lands
of Importance State of Hawai'i evaluation; provided that these ratings shall be superseded at
such time as the State of Hawai’i officially maps and designates Important Agricultural Lands,
as mandated in the State Constitution.

(d) Lands designated Agriculture shall include: important agricultural lands, lands in active
agricultural use; lands with potential for agriculture, silviculture or aquaculture; and other
lands not suited for urban development because of location, topography, economy of public
services, or other purpose related to general health, safety and welfare.

(e) The secondary intent of the Agriculture designation is to provide an opportunity for Kaua’i
citizens to reside in an agricultural community An “agricultural community” is an area that has
both agricultural uses and residences. Typically, an agricultural community is established
through subdivision of land and provision of roads and potable water service. Agricultural
communities are generally located in outlying areas, do not have convenient access to County
Jacilities, and may not receive the full range or highest level of County services such as are
available to residential communities, towns, and urban centers.

() The primary intent of the Agriculture designation shall take precedence over the secondary
intent.

(g) To implement the Agriculture designation, specific controls on the subdivision and
alteration of designated lands shall be formulated to prevent the dissipation of agricultural
potential, the loss of rural character, and the dispersal of residential and other urban uses.

(h) The following principles shall be applied in the development of an agricultural community:

(1) maintain irrigation works and easements where feasible and beneficial to existing or
potential agricultural uses within the site or downstream,; and

(2) preserve wetlands and sireams and provide a riparian environment to prevent land
disturbance and to filter runoff.

The purpose of Ordinance 864 should also be noted in considering this amendment.

“The purpose of this bill is to restore a balance between primary residences and single-family
transient vacation rentals by: 1) requiring registration of vacation rentals or nonconforming
use certificates and setting standards for all vacation rentals, 2) explicitly prohibiting new
single-family vacation rentals outside visitor destination areas (multi-family vacation rentals
are already so prohibited), and 3) identifying and allowing nonconforming uses where single-
Jamily vacation rentals have been operating lawfully prior to approval of this bill.”

Evaluation:

The bill proposes the use of “enforcement agreements” for Transient Vacation Rental (TVR)
operations on lands within the State Land Use District Agriculture with the intent of allowing

ZA-2009-9; Staff Report supplement 1
Bill 2298.
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them to continue operation while the County completes the Important Agricultural Lands (IAL)
study. The bill dictates that the enforcement agreement would not diminish existing rights,
create new rights, and automatically terminate upon enactment of ordinance designating
Important Agricultural Lands or the owner has obtained a special permit under HRS Section
205-6 or March 15th, 2011, whichever comes first.

The proposal of using enforcement agreements presents several issues of concern. The Planning
Department has used enforcement agreements prior, however these are selective cases, in which
the Department was knowledgeable and inadvertently approved a permit and/or construction
which resulted in a violation. Enforcement agreements should not be thought of as a blanket
tool in place of actual zoning ordinance, long range planning, and permitting, nor a vehicle for
circumventing the County’s responsibility to administer the law.

The enforcement agreements issued in place of an NCU will present what amounts to, in terms
of administration, an additional permit given following relative to NCUs:

* Although the department has received only 41 applications for TVRs on Ag land, the
fifty pieces of testimony received on this item indicate that there are more operations
than have applied.

Over five hundred applications were received for NCUs

Those which received approval will need to be renewed by July 31st

Those that were denied will need enforcement follow up

Both the denials and approvals are subject to appeal and appeals have been received by
the department. _

The enforcement agreement would defer any action against the TVR operator until such time as
new zoning and regulation relative to the Important Ag Lands study is recognized. The
assumption is that at the time the study is complete the TVR owner who cannot continue to
operate will be willingly compliant to cease operations. However the testimony speaks mostly
to allowing the operations on Ag land with no mention of the cessation at any time.

Both the existing ordinance 864, Section 8-17.10(d)(2), and the bill, Section 8-17.10 (e) (2&3),
acknowledge the Special Permit under HRS 205 as a legitimate vehicle to allow TVR operations
on agricultural land. The granting of a Special Permit would allow for appropriate evaluation of
each operation under the standards of HRS 205 and a reasonable chance for TVR operators to
legitimatize their operation to the laws in place today.

Conclusion

The enforcement agreement is not an appropriate tool for a broad land use policy decision such
as this. The decision to allow or not allow TVRs on SLUD Ag land should be made through a
positive acknowledgment through ordinance and proper evaluation through permitting
procedures. Any TVR which is allowed to continue operation on SLUD Ag land should bear
the burden of proof that they are an acceptable use in accordance with HRS 205.

ZA-2009-9; Staff Report supplement 1
Bill 2298.
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As both the bill and existing ordinance acknowledge the Special Permit as a legitimate method
to permit TVRs on ag land, that process should be utilized and standards created to permit the
operations. Testimony received indicates that TVR operators wish to permanently legitimize
their operations, not receive a two year stay.

At the same time the State and County laws governing agricultural land must be respected. Ifa
TVR operation is granted a Special Permit, it must be recognized that the Special Permit is
conditional and granted on the laws that exist today. Changes in the law, including designation
of IAL would warrant a re-evaluation of the permit. The two year time frame for designation of
IAL would allow TVR operators sufficient time to follow the progress of the study and prepare
for any changes necessary in their operation to conform with IAL rules.

If a Special Permit is to be granted it must be made clear that this is only to allow existing
operations a fair chance to legitimize their operations and not permit new operations. This
would be consistent with the stated County goals of allowing lawful prior uses to continue and
not allowing new single family vacation rentals outside the VDA. At the same time it must not
be construed that a Special Permit warrants granting solely because a TVR operation was in
existence prior to the enactment of Ordinance 864. TVR Operations on SLUD Ag should be
required to meet both the test of granting an NCU and a Special Permit, each according to their
related standards, to continue operation legitimately.

Reccomendation

Based on the foregoing it is recommended to deny ZA-2009-9 and propose alternate legislation
that allows existing TVRs on State Land Use District Agriculture Land to obtain a Special
Permit at the discretion of the Planning Commission or LUC as is appropriate and to obtain an
NCU in accordance with Section 8-17.10 of the Kaua’i County Code. Proposed legislation
should also give appropriate time for existing TVR operations to prepare application and for the
Department to process the applications through the Commission.

7 r o4

By MA
(e ALY

Deputy Director

Approved ) /"52—511 \ LA v )

Ian K. Costa

Director

ZA-2009-9; Staff Report supplement 1
Bill 2298.
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SUBJECT TO CHANGE

COUNTY OF KAUA‘I
PLANNING DEPARTMENT
LIHU‘E, KAUA‘I

STAFF REPORT — SUPPLEMENT 2

DEADLINES: Transmittal Date January 15% 2009
Hearing Date April 28" 2009
Hearing Close May 12 2009
Action Deadline July 11" 2009
June 23™ 2009 - Meeting
PROJECT: ZA-2009-9
APPLICANT: Kaua’i County Council

v

Additional Findings \n p oN
P\

At the July 11™ meeting staff recommended denial of the bill and requested a deferral to work
on an alternative language to the bill. The alternative legislation has been prepared following
the staff evaluation, conclusion and recommendation given at the June 9™ hearing.

The proposed alternative language has been reviewed by the County Attorney and can be
considered as an amendment to Bill 2298.

Evaluation:

The Department’s alternate proposal to Bill 2298 will require operators of existing Transient
Vacation Rentals within the State Land Use Agriculture district be given one year to apply for
and receive both a Non-Conforming Use Certificate and a Special Permit within one year of the
effective date of the ordinance, during which time they will be allowed to continue operation.
The operator will be required to meet the standards of each permit and the Special Permit will
be re-evaluated at the time the County institutes regulation relative to Agricultural lands of
importance. TVR operations on Ag land that met the prior standard of Construction prior to
July of 1976 will still be honored as holding a valid Non-Conforming Use Certificate.

The proposed changes are attached in bill form.

Conclusion and Recommendation

To be consistent with County procedure it is recommended that Bill 2298 be amended as
attached and recommended for approval to County Council.

P.\.

(ot v JUN 23 2009
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ORDINANCE NO. BILL NO.2298

A BILL FOR AN ORDINANCE TO AMEND CHAPTER 8
OF THE KAUA’I COUNTY CODE 1987, AS AMENDED,
RELATING TO THE COMPREHENSIVE ZONING ORDINANCE

BE IT ORDAINED BY THE COUNCIL OF THE COUNTY OF KAUA’IL, STATE OF
HAWATL:

SECTION 1. Findings and Purpose.

The Council of the County of Kaua’i hereby finds that recent unprecedented
events have caused major upheaval in the national and world economy, producing a
significant reduction in visitor arrivals to Kaua’i and a negative impact on Kaua’i’s
economy, small businesses and families. These events include volatile oil prices and the
financial disaster caused by the subprime mortgage crisis and failure of long standing
financial institutions. In a briefing of the County Council on October 1, 2008, Kaua’i
Visitor Bureau Executive Director Sue Kanoho reported that Kaua’i Visitors Bureau and
the Hawai’i Tourism Authority are now focusing on visitors who CAN come to Kaua’i,
as opposed to those who WANT to come. Some of the visitors who can come to Kaua’i
want to stay in single family transient vacation rentals in rural settings.

The Council finds that Ordinance No. 864, the law regulating single family
vacation rentals, passed by the County Council and signed into law by Mayor Bryan
Baptiste on March 7, 2008, was necessary to stop the uncontrolled proliferation of single
family transient vacation rentals outside Visitor Destination Areas (VDAs). However, in
accordance with the General Plan policy statements relating to Agriculture Lands (5.2.1),
to Alternate Visitor Accommodations (4.2.8.2) and to Agro-tourism (4.2.5) it is
reasonable to permit existing TVR operations within the State Land Use District
Agriculture subject to the TVR operation proving their compatibility with Hawai’i
Revised Statutes, Section 205, through the Special Permit process.

The purpose of this bill is to provide a process for operators of Transient Vacation
Rentals within the State Land Use District Agriculture a process to legitimize their
operation by complying with the existing regulations governing agricultural land and the
County ordinance governing transient vacation rentals.

SECTION 2. Section 8-17, Kaua’i County Code 1987, as amended, is hereby
amended by adding or amending the following definitions to read as follows:

Sec. 8 - 17.10 Nonconforming Use Certificates for Single-Family Vacation Rentals

(a) The purpose of this section is to provide a process to identify and register
those single family transient vacation rentals as nonconforming uses which have been in
lawful use prior to the effective date of this Ordinance and to allow them to continue
subject to obtaining a nonconforming use certificate as provided by this Section.

(b) The owner, operator or proprietor of any single-family transient vacation
rental which is operating outside of a Visitor Destination Area on the effective date of

1
Crogavy



this ordinance shall by March 30, 2009, obtain a nonconforming use certificate for single
family vacation rentals.

(c) No nonconforming use certificate shall be issued by the Planning Director
unless the use as a single-family transient vacation rental is a legal use under the
Comprehensive Zoning Ordinance, and the applicant provides a sworn affidavit and
demonstrates to the satisfaction of the Planning Director that a dwelling unit was being
used as a transient vacation rental on an ongoing basis prior to the effective date of this
ordinance and was in compliance with all State and County land use and planning laws,
including but not limited to, HRS[.] Chapter 205, the Comprehensive Zoning Ordinance,
Special Management Area, Flood Plain Management and Shoreline Setback laws at the
effective date of this ordinance, up to and including, the time of application for a
nonconforming use certificate. The Planning Director, in making the decision, shall take
into consideration, among other things, the following guidelines:

(D The applicant had a State of Hawai’i General excise tax license
and transient accommodations tax license for the purpose of the lawful operation
of single-family transient vacation rentals for a period long enough to demonstrate
actual payment of taxes.-

(2)  That prior to the effective date of this ordinance, applicant had
deposits for reservations by transient guests in exchange for compensation for use
of subject property as a vacation rental.

(3)  That applicant had transient guests occupy subject property in
exchange for compensation prior to the effective date of this ordinance, with a
pattern of consistency that evidences an ongoing and lawful enterprise.

(d) Pursuant to HRS Chapter 205, no nonconforming use certificate shall be
issued for any single-family transient vacation rental located on land designated
“Agricultural” by State law, unless:

(D) It was built prior to June 4, 1976. or

2) [The Applicant has a special permit under Hawai’i Revised
Statutes, Section 205.6 which specifically permits a vacation rental and the permit
was secured prior to the enactment of this ordinance.] The vacation rental has first
received a Special Permit pursuant to Hawai’i Revised Statutes, Section 205-6,
subject to the following conditions:

(A)  Applications for both an NCU and Special Permit shall be
made within one vear of effective date of this Ordinance during which
time the TVR may continue operation.

(B)  Any Special Permit granted under this Article shall be
subject to re-evaluation or revocation as necessary upon identification of
Kaua’i’s agricultural lands of importance to the State pursuant to HRS
Chapter 205 Part I1T or identification of agricultural lands of importance to
the County and adoption of ordinance(s) regulating said lands.

(3)  Inaccordance with provision (g) of this section Non Conforming
Use Certificates shall be granted by the Planning Commission.

(064 Plotf



(4)  Applications for both the Non Conforming Use certificate and
Special Permit may be heard concurrently by the Commission but the standards
for each shall be applied separately.

(e) The owner, operator, or proprietor shall have the burden of proof in
establishing that the use is properly nonconforming based on the following
documentation which shall be provided to the Planning Director as evidence of a

‘nonconforming use: records of occupancy and tax documents, including all relevant State
of Hawai’i general excise tax filings, all relevant transient accommodations tax filings,
federal and/or State of Hawai’i income tax returns for the relevant time period,
reservation lists, and receipts showing payment. Other reliable information may also be
provided. Based on the evidence submitted, the Planning Director shall determine
whether to issue a nonconforming use certificate for the single-family transient vacation
rental.

® The Planning Director shall make available to the public at the Planning
Department counter and on the County of Kaua’i website a list of all completed
applications for non-conforming use certificates. Applications deemed completed shall
concurrently be made available to the public. All applications shall be made available no
later than March 2, 2009. Copies of applications shall also be made available to the
public as public information, as provided by Haw. Rev. Stat. Chapter 92F (the Uniform
Information Practices Act). Such list shall include the names of the applicants and the tax
map key number of the parcels which are the subject of the applications. The Planning
Department shall physically inspect every single-family transient vacation rental prior to
a non-conforming use certificate being issued. No non-conforming use certificate shall be
issued without a physical inspection.

The Planning Commission shall promulgate administrative rules prior to the July
31, 2009 application deadline for annual renewal of nonconforming use certificates for
single-family vacation rentals required by Section 8-17.10 (h) to allow members of the
public to contest the re-issuance of any nonconforming use permit based on complaints
related to the loss of quiet enjoyment or transgressions of visitor industry standard ‘rules
of occupancy,’ as well as non-compliance with all State and County land use or planning
laws. As part of the 2009 annual certificate renewal process, the Planning Commission
shall also develop a standardized list of requirements and information entitled ‘For the
Safety and Comfort of You and Your Neighbors’ for use as prescribed in Section 8-17.8

(®)-G)

(g) Failure to apply for a nonconforming use certificate by October 15, 2008
or failure to obtain a nonconforming use certificate by March 30, 2009 shall mean that
the alleged nonconforming use is not a bona fide nonconforming use, and it shall be
treated as an unlawful use, unless the applicant demonstrates to the satisfaction of the
Planning Commission that the alleged transient vacation rental use meets the criteria
under Section 8-17.10(c) and (d). The Planning Director shall prepare an application form
which shall be available to the public by March 30, 2008.

(h) The owner or lessee who has obtained a nonconforming use certificate
under this section shall apply to renew the nonconforming use certificate by July 31 for
every year.

D05 704



(D Each application to renew shall include proof that:

(A)  There is in effect a State of Hawai’i general excise tax
license and transient accommodations tax license for the Nonconforming
use.

(B)  Notwithstanding any other ordinance or rule to the
contrary, the use has been ongoing, with a presumption that if the
nonconforming use has occurred less than a total of thirty (30) days, said
use has been abandoned, and

(C)  That at the time of renewal the dwelling unit was in
compliance with all State and County land use or planning laws,
including, but not limited to, HRS Chapter 205, the Comprehensive
Zoning Ordinance. Shoreline Management Area, Flood Plain
Management, and Shoreline Setback laws.

(2)  Failure to meet these conditions will result in the denial of the
application for renewal of the nonconforming use certificates.

3) Applicant shall nay a renewal fee of One Hundred Fifty Dollars
($150.00) which shall be deposited into the County General Fund.

SECTION 3. Ordinance material to be repealed is bracketed. New ordinance
material is underscored. When revising, compiling, or printing this ordinance for
inclusion in the Kaua’i County Code 1987, the brackets, bracketed material, and
underscoring shall not be included.

SECTION 4. If any provision of this ordinance or the application thereof to any
person, persons, or circumstances is held invalid, the invalidity does not affect the other
provisions or applications of this ordinance which can be given effect without the invalid
provision or application, and to this end, the provisions of this ordinance are severable.

SECTION 5. This ordinance shall take effect upon its approval.

Omd N



COUNTY OF KAUA‘I

PLANNING DEPARTMENT
LIHU‘E, KAUA‘I
STAFF REPORT

DEADLINES: Transmittal Date January 152009

Hearing Date April 28" 2009

Continuations

Action Deadline 60 Days After Close of Hearing
PROJECT: ZA-2009-9
APPLICANT: Kaua’i County Council

I. ACTIONS REQUIRED:

A public hearing and approval by Commission is required for any zoning amendment prior to
transmittal to Council for final action.

II. AMMENDMENT DESCRIPTION
Bill # 224% adds provisions and procedures to temporarily allow Transient Vacation Rental
(TVR) opérations on State Land Use District (SLUD) Agriculture

IILLEGAL REQUIREMENTS
Notification was printed in the Garden Island on April 13, 2009 and Agenda posted on April

22" 2008.

History

Ordinance #436 became effective on September 22" 1982 and designated the Visitor Destination
Areas. Ordinance #436 allowed time share units, time share plans and transient vacation rentals
which at the time were defined as “rentals in a multi-unit building for visitors...” within the Visitor
Destination Areas as well as in Commercial and Resort Zonings. Agricultural Lands were not
included in the Visitor Destination Area.

The 2000 General Plan recognized a need to deal with Alternative Visitor Accommodations under
the following section:
“4.2.8.2 Alternative Visitor Accommodations

(a) The County of Kaua'i shall recognize alternative visitor accommodations,
such as B&Bs, vacation ventals, inns, cabins, and retreat centers.

(b) The County shall enact clear standards and permit processes for regulating
alternative visitor accommodation structures and operations in Residential, Agriculture,
Open, and Resort zoning districts.
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(c) County development standards and permit processes shall be scaled to the size
and potential impact of the use.

(d) Permitting processes should consider the cumulative impact that a large
concentration of alternative visitor units can have on a residential neighborhood.”

The 2000 General Plan also discusses agriculture-based tourism under Section 4.2.5, which reads:

ZA-2009-9; Staff Report
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“4.2.5 Alternative Visitor Programs and Facilities

The Hawai’i Tourism Authority has adopted a strategy to develop programs based on special
themes, including agriculture, culture, education, health and wellness, nature, sports, and
science and technology. The intent is to broaden the range of experiences and activities
offered to visitors, cultivate niche markets, and create entrepreneurial opportunities. The
UTA has provided product development grants for freshwater fishing, technology-related
activities, and various other product concepts that could benefit Kaua’i.

The Draft Tourism Strategic Plan (TSP) also advocates allowing alternative visitor
accommodations with agricultural lands, as one part of a strategy for supporting
agriculture-based tourism. The concept is that visitors could enjoy an agricultural setting,
providing revenue to enable the landowner to maintain large land areas in less profitable
agricultural use. Small country inns, for example, are popular in many rural areas on the
mainland. The TSP notes that “Agri-Tourism” can be bundled with other themes, such as
Ecotourism and Health & Wellness Tourism.

Visitor activities are in fact expanding in number and variety, typically using private,
agriculture-zoned lands. Examples include various commercial hiking and bicycling tours,
horseback tours, and van tours to special sites such as Kilohana Crater. A “Sugar Corridor”
tour explores the history and culture of the sugar industry on the West Side.

In addition, several organizations and individuals have e the need for zoning regulations that
would allow visitor accommodations as part of a retreat center, horse ranch, health and
wellness center, lodge, country inn, or other small scale activity related complex. These ideas
were raised both in the General Plan Planning District meetings and at the 1998 Future
Fair. Such facilities are generally located outside of visitor destination areas. The Koke’e
Lodge (12 units) and Kahili Mountain Park (29 units) are examples of small-scale
accommodations that are located far from urban resort areas.

Ideas expressed by community members include the following:

*  Kaua’i’s Association of the Healing Arts promoted the concept of retreat centers offering
health and we programs. Such centers would be created as small self-contained pockets
within agricultural lands, secluded from major roads and developed areas. They would
have lodging units, meeting facilities, and food service facilities.

*  Another concept calls for a conference/retreat center set within a hardwood tree farm
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Jarm and managed forest. The two activities would be mutually supporting: The retreat
center would provide cash revenues to support forest maturation, while the forest would
provide an ideal setting for a visitor experience. Such a center is envisioned to have the
Jull complement of facilities — lodging units, meeting rooms, and food service facilities.

*  One proposal calls for an educational center with camping facilities and a minimum
number of buildings. Such a center would provide educational programs about the
natural history of Kaua’i.

* A4 less formal concept is for a “country inn” located in a secluded area, which might offer
agriculture- and nature-based activities but not a full daily program. Visitors could
choose a country inn as an alternative to hotel resort condominium accommodations.

One group submitted a petition with 805 signatures supporting “Environmental,
Education, Cultural, Arts, Wellness and Retreat Centers.” The petition calls on the
County to revise U Comprehensive Zoning Ordinance to “facilitate the establishment of
such constructive centers” in the Open and Agriculture zoning districts.

These concepts have several elements in common:

*  Offering unique tourism experiences that are based around health and wellness and
education.

*  Occupying a secluded site, not visible from the highway.

* Providing lodging and food service. Presumably, the center would be sell sufficient and
would not require County water, sewer or refuse collection services.

*  Using revenue-producing inns or retreat centers to support the retention o surrounding
lands in active agricultural use or simply as open space.

The chief obstacle to such facilities, as noted by all the proponents, is the existing land use
regulations - particularly the State regulations. Under the State Land Use Law (HRS Chapter
205), such uses are not allowed the State Agriculture District. The State law controls County
zoning in the Agriculture District.

If the State law and the County CZO were amended to allow such facilities in the Agriculture
District, they would need to specify development standards and a permitting process.
Development standards should address the following:

*  Maximum size of the facility in terms of floor area and/or visitor beds or lodging units.

* Location and Impacts, including visibility from public roads and buffering from
neighboring land uses.

* Linkage to preservation of agricultural lands, activities, and/or natural/open space
Sfeatures.

* Adequate water, sewer and other facilities.
ZA-2009-9; Staff Report 3
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*  Access via an adequate public road.

*  Such facilities should require a discretionary permit from the Planning Commission, with
a public hearing.”

It should be noted that the General Plan recognizes that “such uses” are not allowed in the State
Agriculture District and concludes that the establishment of such facilities should require a
discretionary permit from the Planning Commission with a public hearing.

A study By Helbert Hastert and Fee on Single Family Vacation Rentals and Bed And Breakfast
Homes was completed in July 2005. The study cited HRS 205-6(a), which reads:

Subject to this section, the county planning commission may permit certain unusual
and reasonable uses within agricultural and rural districts other than those for which
the district is classified. Any person who desires to use the person's land within an
agricultural or rural district other than for an agricultural or rural use, as the case
may be, may petition the planning commission of the county within which the person's
land is located for permission to use the person's land in the manner desired. Each
county may establish the appropriate fee for processing the special permit petition.
Copies of the special permit petition shall be forwarded to the land use commission,
the office of planning, and the department of agriculture for their review and
comment.

to conclude that the Planning Commission or Land Use Commission could allow Transient Vacation
Rentals to be established within the State Land Use District Agriculture. The report had a series of
recommendations to recognize established TVRS, but these did not distinguish between the State
Land Use Districts in recognizing those operations.

Ordinance #864 was adopted by the Council on February 30M2008 and signed into law on March 7%

2008. The original ordinance, sent by the Planning Commission as ZA- 2006-7, also did not
distinguish between State Land Use Districts for the issuance of Non-Conforming Use certificate.

ZAs 2009-2&3 were passed by the Commission on Oct. 28" 2008 and adopted by the Council as
Ordinance #876 on January 14™ 2009. The ordinance added requirements for rules on appeals and
posting of applications, but did not address TVRs on SLUD Ag.

The related ordinances are attached.

Draft Ordinance Form

With prior bills Commissioners have requested to see the proposed changes of the bill within the
entire section of the CZO. Article 17, with amendments from Ordinance 876 incorporated into the
text, follows with the additions underlined and in bold and the deletions in strikethrough.

ZA-2009-9; Staff Report 4
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CORY

EXCERPT
KAUA‘I PLANNING COMMISSION
PUBLIC HEARING

A continued public hearing of the Planning Commission of the County of Kaua‘i was
held on June 23, 2009, in the Lihu‘e Civic Center, Mo‘ikeha Building, Meeting Room
2A-2B. The following Commissioners were present:

Mr. Herman Texeria
Mr., Caven Raco
Ms. Camilla Matsumoto
Mr. James Nishida
Ms. Paula Morikami

Absent and excused
Mr. Hartwell Blake
Mr. Jan Kimura

Chair, James Nishida opened this docket at 1:50 p.m. and the following excerpt,
in effect, ensued:

Zoning Amendment ZA-2009-9, Bill No. 2298 — A bil] to amend Chapter 8 of
Kauai County Code 1987, as amended, relating to the Comprehensive Zoning Ordinance
and the allowance of Single Family Transient Vacation Rental Units on State Land Use
District Agriculture land through enforcement agreements in effect until such time as the
County designates Important Agriculture Lands in accordance to Hawaii Revised Statutes
205 = Kauai County Council, [Hearing continued 4/28/09, closed 5/12/09, action

deferred 6/9/09,

Deputy Direct Imai Aiu: Thank you chair. I would like to apologize that the
report was not included in your original packet however hopefully it was distributed in
time for you to take a look at it.

Mr. Aiu read staff report and department recommendation (on file).
Chair: Questions for Imai? Can I get 2 motion to receive the staff report?
Ms. Morikami: So moved.

Ms. Matsumoto: Second.

Chair: All those in favor say aye, opposed, motion carried.

On motion made by Paula Morikami and seconded by Camilla Matsumoto,
to receive staff report, motion carried unanimously by voice vote.

Chair: Do we have a sign up sheet, Danie]l Hempy.

Mr. Daniel Hempy: Good aftemoon, my name is Dan Hempy. I am an attomey
with the law firm of Hempy and Meyers. We represent KAV A which is the Kauai
Alternative Vacation Accommodation Association who asked us to look at 864 and get
involved as appropriate. In any event as I understand it the issue today generally
speaking is whether the Conimission will recommend to the Council that enforcement of
864 on Ag. lands is delayed while people apply for Use permits and possibly while the
ordinance is reassessed. And I just wanted to testify that we support the measure before
the Commission today but only to the extent that it’s better than doing nothing and just
implementing 864. I have sent a letter to Mr. Jung last week explaining my client’s
position on 864 and why we believe it is flawed and ultimately would be unenforceable.
But in any event I will make that available to anybody who wants it. I brought lots of
copies of that but I don’t think that is specifically before the Commission today so I just
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wanted to again put our position on the record today that we are in favor of what is before
the Commission right now, thank you.

Chair: Just to clarify, what is the date of what you are in favor of?
Mr. Hempy: Pardon me?

Chair; Which one because we had a couple. The one that you just got this
morning, are we talking about the same one?

Mr. Jung: Chair, if I could clarify, I think Mr. Hempy you are asking or the Chair
is asking whether or not you are in support of the Council bill or the proposed alternative
to the Council bill that the Planning Department is proposing.

Mr. Hempy: Right, the proposed alternative is what we were talking about.

Mr. Costa: Mr. Hempy, and just to clarify, you stated some opposition I think to
the original bill, is that correct?

Mr, Hempy: Right. My client’s had that I didn’t think we needed to go through
the list of reasons that we think that law is flawed today. I have put it in a letter and again
I if anybody wants it I brought plenty of copies.

Mr. Costa: I was just clarifying. So you are expressing opposition to the original
Council bill and in support of the amendments proposed.

Mr. Hempy: Right and I think just generally our position today is that it’s better
to at least delay it and allow people to apply for permits while this resolves. It seems
there is some confusion and certainly some time pressures so to that extent we support it.

Chair: Anyone else want to speak on this?

Mr. Thomas: Good afternoon, my name is Thomas. I live in the Wailua
Homesteads. Thank you for hearing my position today on this amendment. I strongly
support the amendment to allow vacation rentals to occur and offer it in agricultural lands
here on the island of Kauai. Ilive in the Wailua Homesteads. I don’tlive in a pasture. I
live over by the County Store. I know you all know where that is. There are lots of
houses over there. The property that I am on is two acres and has two houses. On my
left, two acres, two houses. Across the street, two acres, two houses, behind me, two
acres, two houses. Now in all directions it’s houses. There is nothing agriculturally
important or significant that is growing where I live. There is nothing agriculturally
important or significant that will ever be growing or produced in the area that I live. Now
near me I have an auntie that has one of these houses and property and she would like to
have a vacation rental that she would like to run. Now it is legal to have an automobile
repair shop in an agricultural zone. An automobile repair shop is actually listed as one of
the things that is okay.

My point is that I would like to support because it seems discriminatory against
certain businesses that would and can operate in agricultural areas and that is my point
today. I'm sorry. I got a little distracted there. Iremember very specifically reading that
one of the examples of businesses that can run in the area where I am located is an
automobile repair business. And getting back to that point it is a pretty dirty, pretty
hazardous business with the chemicals and broken cars that things that come into an
antomobile repair business every day. It seems that is much more damaging to that area
than running a vacation rental'so I strongly support what you guys are thinking about
doing today in regards to allowing this to go through and let people with agricultural
properties run their vacation rentals.

Chair: Questions, thank you. Anyone else want to speak on this item?

Ms. Lorna Nishimitsu: Thank you Commissioners. I sent a letter to you date
June 19™ which proposed, I’m sorry, for the record Lorna Nishimitsu representing several
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owners of vacation rental properties on Ag. land on the North Shore. There was a letter
that we sent to this Commission dated June 19™ which states our position regarding the
amendment to the TVR ordinance as it relates to agricultural properties and I believe that
it should be incorporated because the exemptions that were given for agricultural TVR’s
didn’t go far enough and failed to include those single family dwellings on agriculture
lands which are actually technically farm dwellings in the true sense of the word in the
sense of the owners/occupants reside in the premises. And secondly have a farm
operation from which they derive agricultural income and I believe that is a small number
of agricultural TVR owners only this island who occupy the dwellings, some of them full
time, some of them as my clients do by moving from dwelling to dwelling to make it
available for transient vacation rentals. And in these circumstances there should be an
exemption included in the ordinance instead of only the two exemptions that you are
allowing right now. And I won’t beat a dead horse, I won’t read my letter into the record,
I know you have a lot of other things on your plate but we just needed to formally state
our position.

Chair: Questions for Lomna, thank you Lorna. Anyone else want to speak on this
agenda item?

Mr. Costa: Ijust wanted to make a clarification, automobile repair shops is not a
listed use that is permitted in the Ag. District.

Chair: Any questions for Imai. Imai, you know the way this thing is being
written, the changes, does that allow for new, does the Special Permit allow for new
vacation rentals on agricultural land?

Mr. Aiu; No. The original language of the bill would still be true that no new
transient vacation rentals would be permitted outside of the visitor destination area and
the applicant for the Special Permit would have to get both the nonconforming use
certificate and the Special Permit to be considered valid.

Chair: So as far as the department is concerned were any of these transient
vacation rentals on agricultural land able to have gotten a permit for? Did they qualify
for...

Mr. Aiw: As we have seen, of those who have applied under the existing
ordinances I believe is where you are going with this, two met the criteria of being built
prior to 1976 and operating prior to the date of the ordinance.

Chair: So the buildings had to be built before 19767

Mr. Aiu: Yes.

Chair; And the TVR had to be operating before. ..

Mr. Aiu: Prior to March 30™ or last year.

Chair: And they had some other stuff to pay this and that.

Mr. Aiu: Exactly, you had to meet all the other criteria that we put on any other
nonconforming use certificate plus be built prior to 1976 or have an existing Special

Permit.

Chair; And of those, this particular ordinance, those were clearly allowed. Where
those clearly allowed? :

Mr. Aiu; The ones prior to 767

Chair: Does this bill apply to those two?
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